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1 Introduction 

This submission is made by BirdLife South Africa in response to the proposed Flexible Environmental 
Impact Assessment (Flexi-EIA) System, as presented during the consultation session in Cape Town on 
21 April 2026.  

BirdLife South Africa focuses on, and is concerned about, the conservation of the environment 
particularly in relation to birds, their habitats and biodiversity more generally. A premise for our 
conservation work is that birds are important indicators of healthy and ecologically functional 
environments, capable of providing necessary ecosystem services to support communities and the 
economy.  Numerous bird species and their habitats are increasingly under threat from development 
activities. In order to protect priority sites, a considerable amount of time and resources within our 
organisation is dedicated to participating in environmental impact assessment (EIA) processes, 
commenting on EIA reports, and occasionally appealing decisions if we believe such decisions to be 
procedurally or substantively flawed.  

2 Need for legal reform with regard to the current EIA system 

In principle, BirdLife South Africa supports the EIA law reform process and we share some of the 
concerns which the Department has included in the “problem statement”  presented to stakeholders 
during the consultation session, i.e.: 

• EIAs (used as stand-alone instruments) often operate within a poorly define strategic context 
making it difficult to address cumulative impacts or consider strategic impacts that extend 
beyond the scope of project-specific EIAs 

• As a trigger for when an assessment must be done, the wording of identified activities (including 
thresholds) is inadequate in responding to (and differentiating between) sensitivities of the 
receiving environment 
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• The current EIA triggers for identified activities are largely threshold-based and do not 
sufficiently account for the sensitivity of the receiving environment. 

• The processes are too robust1 (i.e. too long, too short, too onerous or too costly). 

In addition to the above problems, we would add that EIAs are frequently not fit for purpose, poorly 
drafted, lacking in objectivity, inconsistent and unscientific. This stems, in part, from the lack of an 
adequate and explicit education and skills development pathway towards qualifying as a 
professional Environmental Assessment Practitioner (EAP). Variable levels of qualifications and 
experience is reflected in the reports, many of which focus on the wrong issues or fail to adhere to 
the principles in section 2 of the National Environmental Management Act (107 of 1998).  

The relatively long list of  “Listed Activities” in Listing Notices 1, 2 and 3, and associated 
forms/templates for submissions, has resulted in a shift in emphasis in the EIA discipline from quality 
to quantity. We are seeing increasing instances of information being copied and pasted from one 
report to the next with limited reflection or the critical thought on the part of the EAP, whose job it 
is to marry the rational scientific basis for decisions with diverse values and socio-economic 
priorities, amongst other considerations. Reports are also becoming unnecessarily long and complex, 
and in some cases, with ill-disguised intent to intimidate interested and affected parties (I&APs) with 
too much information for them to absorb and respond to. The availability of AI tools used to gather 
information and produce text is most certainly exacerbating this tendency. 

Whilst market related forces drive a growing demand in the consulting sector (as reflected in an 
increase in the number of registered EAPs and specialists offering services to developers) the 
reviewers and watchdogs, including environmental NGOs, institutions and agencies remain relatively 
under-resourced.  Consequently, the gatekeepers in the system are becoming increasingly unable to 
keep up with the task of scrutinising and evaluating reports. As indicated in the consultation session, 
competent authorities are also under considerable pressure to meet the deadlines imposed by the 
legislated Basic and Full Assessment procedures, and the One Environmental System. 

Whilst the above difficulties have significant implications for both the environment and the 
economy, the modifications to the structural framework of EIA as a decision tool, should be 
undertaken with circumspection. Notably, the approach to EIA in South Africa is consistent with the 
‘classic’ EIA procedure that is implemented in many countries the world over. Whilst the 
Department has cited some jurisdictions that have adopted a more flexible approach, there remains 
merit in the step-by-step process that follows an established rational planning philosophy initially 
envisaged by the United States’s National Environmental Protection Agency (NEPA) in the drafting of 
the National Environmental Policy Act of 1970 in terms of which EIA was first legislated. One of 

 
1 The word “robust” is inappropriate given that, in terms of its dic9onary meaning, it has only posi9ve connota9ons, i.e. 
successful or impressive and not likely to fail or weaken. It would be more appropriate to use a word such as “rigid” or 
“inflexible”.  
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several benefits of this step-wise process is that it encourages administrative accountability. In the 
reform process, there is a significant risk that the rational component of the process is sacrificed for 
the sake of too much discretion or too much flexibility. That said, there is no doubt that the current 
EIA system is not performing optimally as a democratic tool in support of sustainable development. 

The Department cites evaluative reports that motivate the the proposed flexi-EIA system, including 
the 2019 EIA Review Study which resulted in a draft Implementation Plan that was never finalised. 
Overlooked and without mention in the material presented to stakeholders or the discussion 
document, is the extremely comprehensive consultative study commissioned and completed in 2014 
which resulted in the Environmental Impact Assessment and Management Strategy (EIAMS)2. It is 
clear from its opening paragraph that this study was directed at resolving issues similar to those that 
the Department has identified as driving the need for a reformed EIA system: 

The current environmental management (EM) system provided for in Chapter 5 of the Na=onal 
Environmental Management Act (NEMA), 1998 (Act No. 107 of 1998), and subsequent 
amendments, promotes Environmental Impact Assessment (EIA) as the main compulsory tool to 
ensure Integrated Environmental Management (IEM) in South Africa, through a regulated 
environmental authorisa=on process. In addi=on to this focus on EIA, Environmental 
Management Frameworks (EMFs) have been used since 2008 as a strategic environmental 
instrument to provide a strategic context for project level decision making and the processes 
involved in the issuing of environmental authorisa=ons. The Environmental Impact Assessment 
and Management Strategy (EIAMS) aims to provide a more effec=ve and efficient IEM system 
that is supported by a range of EM instruments and tools. 

The EIAMS includes a foundational reform strategy dedicated to ensuring that: 

• the inefficiencies and ineffectiveness of the current system have been corrected and the 
efficiencies and effectiveness optimised;  

• regulated EIA is used when it is the most appropriate tool;  
• integrated Environmental Management is given effect through a variety of environmental 

management instruments and tools that would, depending on the nature of activities and the 
receiving environment, supplement (add to), complement (complete) or replace EIA;  

• environmental managements takes place within a strategic context of environmentally informed 
spatial instruments, sector policies and strategies;  

• authorities are sufficiently capacitated with skilled and experienced officials;  
• stakeholders are capacitated and empowered to maximise their influence on the effectiveness 

and efficiency of the system;  
• government regulatory processes have been integrated, as far as possible, or at least aligned; 

 
2 Department of Environmental Affairs, 2014, Environmental Impact Assessment and Management Strategy. 
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• all stakeholders are equally committed to make the system work, including government, the 
private sector, civil society, and the range of professionals from the disciplines and domains of 
development and the environment. 

Given the appropriateness of these aims, it is concerning that this strategy has not been 
implemented. Given the time and resources that were dedicated to the EIAMS, it has also odd that it 
has not been referred to or relied on for the current legal reform process. 

Against this backdrop, a key concern for BirdLife South Africa is whether the proposed flexible EIA 
will meet the following objectives: 

• Address the problems that have been identified with the current EIA system 
• Be procedurally effective, efficient and fair 
• Remain true to the  coherent and rational philosophy that has long underpinned environmental 

assessment as global tool for environmental management. 

Our comments and suggestions below refer to the EIAMS where relevant, given that it’s panel of 
expert authors have already grappled with and identified appropriate responses to the above 
challenges. 

3 Comments and suggestions 

Our input is based on the content of the EIAMS (as described above), our knowledge of and 
experience with the EIA process, the presentajon material shared during the consultajon session, 
and the preceding drak discussion document on the implementajon of a Flexi-EIA process for South 
Africa (dated 22 August 2025).   

 The comments and suggesjons are arranged under the following headings: 

1 The consultajon process 
2 Contextual and cumulajve impacts considerajons 
3 The Screening stage 

• Hybrid approach 
• Absence of professional guidance in the early planning stages of the project 
• Access to decision making tools, advice and support 

4 Public parjcipajon process 
5 Alternajve instruments and parallel regulatory regimes 
6 Concentrajon of power in the Department of Minerals and Petroleum Resources 
7 Beyond the Screening stage 
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3.1 The consultation process 

BirdLife South Africa is concerned that the consultation process was insufficiently fair and inclusive. 
Whilst invitations for the session in Cape Town were sent to numerous stakeholders, the venue was 
not confirmed. Attendees relied on word of mouth to uncover where the session would take place. 
Those that were planning to participate online did not receive a link. Whilst apologies were 
forthcoming, there were many organisations that were not represented.  

There also appears to have been a lack of inter-Department and inter-Agency consultation, prior to 
the public consultation session. For example, the South African Biodiversity Institute (SANBI), based 
in Kirstenbosch, called a meeting with several key stakeholders after the consultation session, during 
which it became clear that it had not been engaged in the development of the proposal for the Flexi-
EIA system, despite SANBI being a key conservation and biodiversity government agency as well as 
holders of considerable relevant data and knowledge. The concerns expressed by CapeNature at the 
Cape Town consultation session, suggested they too had not been previously engaged. 

BirdLife South Africa urges the Department to ensure one-on-one engagement with key role players, 
institutions and agencies whose contribution is vital to the development of a rational, coherent and 
scientifically sound alternative EIA system. At minimum in-depth engagement is required with 
provincial conservation authorities, and agencies including SANParks, SANBI, the Natural Heritage 
Resource Agency (NHRA) and the Minerals Council, as well as the Department of Minerals and 
Petroleum Resources, the Department of Energy and National Department of Agriculture. 
Municipalities should also be informed and encouraged to comment given their role in the 
development of Environmental Management Frameworks (EMFs) and implementation of the Spatial 
Planning and Land Use Management Act 16 of 2013 (SPLUMA). 

3.2 Contextual and cumulative impact considerations 

A primary shortcoming of the current EIA system, as identified in the problem statement, relates to 
the strategic context for assessments and to the issue of cumulative impacts. Despite the criticality 
of this problem, little attention has been paid to this aspect in the proposed Flexi-EIA system. The 
discussion document points to it being a matter for “environmental planning”.  

BirdLife South Africa’s perspective is that strategic assessment is an integral part of any 
environmental assessment system.	A key distinguishing feature of the Strategic Environmental 
Assessment (SEA), compared to EIA, is its wider reach, covering environmental risks stemming from 
policies, plans and programmes. The advantages of a strategic approach include the identification of 
key environmental constraints, thresholds and limits early in the decision process, and ensuring that 
strategic actions do not exceed limits beyond which irreversible damage from impacts may occur.  
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It is well documented in research and scholarship on environmental assessment, that SEA is 
particularly important for resource-dependent economies where development is often led by the 
spatial arrangement of important resources (such as minerals, grazing and agricultural land, water 
resources etc.) 

The following diagram (produced by the former Department of Environmental Affairs and Tourism 
(DEAT) in 20073) demonstrates types of SEA, as well as the relationship between SEA and EIA. What 
can be appreciated from the synergistic and progressive intersection between these environmental 
assessment tools, is the function of SEA to proactively reduce uncertainty and risks, thereby placing 
constraints on and improving the effectiveness of the project led tool that is EIA. 

 

 

 

 

 

 

 

 

 

 

Also demonstrated in the above diagram, is that EMFs, which seem to be what the Department will 
be relying on to address the SEA gap in the system, is one type of SEA among several, i.e. the spatial 
planning type SEA. The EMF Regulations4 describe this tool as a study of “the biophysical and socio-
cultural systems of a geographically defined area to reveal where specific land-uses may best be 
practiced and to offer performance standards for maintaining the appropriate use of such land”.  
Whilst we welcome greater recognition of EMFs (and bioregional plans) in the proposed flexi-EIA 

 
3 Department of Environmental Affairs and Tourism (DEAT), 2007. Strategic Environmental Assessment: 
Integrated Environmental Guideline Series 4. Pretoria. 
4 Government NoIce R547 in Government Gaze,e 33306 on 2 August 2010. 
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process, we remain concerned that this tool does not fully address the problem for reasons 
discussed below. 

EMFs are confined to environmental planning within the boundaries of local and district 
municipalities. Unlike sector or programme type SEAs, they do not cater for circumstances in which 
environmental harm cuts across municipal boundaries, largely driven by sectoral interests. An 
example is the environmental damage that is resulting from seemingly unchecked mining along the 
West Coast. The cumulative environmental impacts (including negative effects on ecosystem 
services) and the opportunity cost for other sectors of the economy (including tourism and fishing) 
ought to be address through a formal programmatic SEA, whereby higher levels of decision making 
are triggered.   

The constraints on EMFs, as a municipal planning tool, limit their capacity when it comes to 
protecting wider landscapes and regions that perform critical ecosystem services (including mesic 
grasslands, sensitive coastal zones, estuaries, indigenous forests and strategic water source areas). 
As indicated above, with the example of the West Coast, these areas do not align to municipal 
boundaries. Environmental management of regions supporting critical resources that cut across 
municipal, provincial and sometimes even country borders, are best addressed through 
comprehensive policy or programme type SEAs that cater to cumulative impacts. In this regard it is 
important to recognise the role of all types of SEA in setting thresholds, thereby laying the 
foundation for authorities to increase scrutiny and controls in areas or in sectors where the 
threshold is close to being exceeded. 

The EIAMS proposes that strategic plans, borne out of SEA, be used to achieve the following: 

Identify geographical areas where certain listed activities could be excluded from the need for 
environmental authorisation, or where EIAs can be substituted by other Environmental 
Management tools such as specialist assessments, standards, and EMPs. Equally, such strategic 
instruments or tools could also be used to demarcate areas where no activities can be allowed, 
or at least to restrict activities. The prohibition or restriction of activities would be driven by the 
need to avoid the loss of important social and ecosystem functions. 

Whilst section 24(2) of NEMA provides for moratoriums on development in respect of particularly 
sensitive and threatened resources, these provisions have not been utilised. This is despite calls from 
environmental NGOs and other stakeholders to recognise the need for strategic decisions to exclude 
development, either temporarily or permanently, from regions where environmental thresholds 
have been exceeded and there is a very high risk of permanent and irreversible harm.   

We acknowledge that a lack of funding and resources to conduct SEAs is a significant constraint. 
Whereas the cost of mandatory EIA falls to the developers, there is currently no clear means of 
raising funds for SEAs, nor are SEAs formally legislated. Whilst EMFs and bioregional plans have an 
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important role, we urge the Department to be cognisant of the need for other types of SEA and give 
serious consideration to how the funding gap for such studies can be filled. Key stakeholders to 
consult in this regard include the larger Environmental NGOs, as well as CSIR, SANBI, SANParks, the 
Minerals Council and the provincial conservation agencies. Industry associations (such as SAWEA5) 
are also important stakeholders to engage about funding for sector led SEAs. Examples of 
successfully implemented SEAs should be used to motivate the need for wider use of this tool, with 
lessons learnt from SEAs that have been less effective. In addition, the DFFE ought to consider the 
benefits of South Africa becoming a signatory to the Espoo Convention, and the Kyiv Protocol6. This 
may assist in government funding allocajon towards SEA given that it commits countries to take the 
“necessary legislajve, regulatory and other appropriate measures to implement (SEA)…within a 
clear, transparent framework.” Finally, we recommend that the embeddedness of EIA within the 
wider framework of environmental assessment policies and tools be recognised and incorporated 
into the proposed Flexi-EIA process.  

3.3 The Screening stage 

Screening is a critical stage in the EIA process. During the consultation session the screening stage 
was repeatedly referred to as the “back bone” of the proposed flexi-EIA system. It was also indicated 
that it would be at the screening stage, that the most discretion will be allocated to the competent 
authorities.  

Underpinning our comments on the Screening stage (listed below), is our concern that the 
‘backbone’ of the system ought to be the most robust, objective and consistent component of the 
assessment process. We believe that the emphasis on the CA’s discretion is best placed post-
Screening, rather than at Screening, to decide on the scope and comprehensiveness of the 
assessment. As indicated in our commentary, there are considerable risks associated with too much 
discretion being applied early on, given that Screening is a yes/no decision with greater implications. 
It is also noted that the initial selection of EIA or no EIA is less of “in process” type of decision than 
the type of EIA required. In this regard, the Screening decision is likely to qualify as an 
“administrative action” in terms of section 1(i) of the Promotion of Administrative Justice Act 3 of 
2000 (PAJA). It is, therefore, more likely that such a decision will be appealable under administrative 
law.   

3.3.1 The hybrid approach 

It is acknowledged that the existing triggers for EIA, and associated thresholds, need revising 
particularly to be less arbitrary and more responsive to the environmental context for proposed 

 
5 South African Wind Energy AssociaIon 
6 UNECE Protocol on Strategic Environmental Assessment to the Convention on Environmental Impact 
Assessment in a Transboundary Context 
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development activities. Reform in this regard must still adhere to section 24(2) of NEMA, which in 
turn must remain true to the requirements of environmental legislation identified in the 
Constitutions, i.e.: 

• prevent pollution and ecological degradation; 
• promote conservation; and 
• secure ecologically sustainable development and use of natural  resources while promoting 

justifiable economic and social development. 

The proposed flexi-EIA system indicates that triggers will only be used in relation to the Screening 
stage, following which the Screening process will determine the level and type of assessment that 
will be required. In lieu of listed activities the revised system proposes a hybrid approach to 
Screening triggers combing ‘thematic areas’ with project ‘aspects’. In addition, it has been suggested 
that some of the listed activities be retained. The options and examples that have been proposed 
are summarised in the table below. 

Potential triggering themes Potential triggering aspects Examples of listed activities that 
could be retained 

Human settlements Generation of waste Dangerous good 
Tourism developments Generation of emissions Cemeteries 
Industrial developments Generation of effluent Vegetation clearance 
Mining operations Use of natural resources Decommissioning and closure 
Bulk infrastructure   
Sensitive areas   
Repurposing of land   

It was conveyed at the consultation session that a hybrid system has been endorsed. However, it 
remains unclear how such a system would operate. In the examples above there is clearly overlap 
both between and within categories: an industrial development that could occur in a sensitive 
environment (in the thematic category), and the generation of emissions that could also use natural 
resources, i.e. clean air (in the aspects category).   

In grappling with similar challenge of how to distinguish triggers,  the EIAMS, suggests the following 
three ‘lists’: 

1. Activities that will always require a full EIA and an environmental authorisation, based on the 
potential of such activities to have a significant impact on the environment. The EIA should be 
based on the full life cycle of such activities, in order to deal with potential legacy issues, which 
are especially important in the context of mining but may also apply to other activities.  

2. Activities that will require an environmental authorisation based on the possibility that such 
activities may have an environmental impact. In this case, however, the decision on whether to 
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allow the activity to proceed or not will be based on the information provided by a ‘fit for 
purpose’ instrument or tool, which could be specified by the competent authority applying the 
principles underlying the Strategy. These instruments or tools could include a basic assessment, a 
full EIA, a specialist assessment or life cycle assessment.  

3. Activities where impacts are known and can be mitigated subject to implementation of certain 
norms, standards or conditions. In this case no form of assessment is required and no decision is 
required, although activities on this third list could require that the proponent notify the 
competent authority. A standard may also require for example an EMPr (generic or to be 
approved by the Competent Authority (CA)), a code of conduct, compliance monitoring reporting 
(to be submitted to the CA), standard operating procedures etc.  

Whilst there will never be a perfect solution for the Screening stage, it is suggested that section 24 of 
the Constitution, cited above, provides foundational guidance on how triggers are identified in order 
to ensure that the Department is meeting its legal mandate and commitments to South Africa’s 
present and future generations. In this regard three succinct queries apply: 

• What activities or developments generate pollution (according to the definition thereof section 
of NEMA)? 

• Which regions support ecosystems are best preserved to promote conservation (with reference 
to the definition of “ecosystem” in section 1 of NEMA)? 

• What activities and developments have the potential to be ecologically unsustainable (with 
reference to the definition of “sustainable development” in section 1 of NEMA) 

As far as possible, these queries must guide the Screening process, irrespective of other decision 
tools.  

3.3.2 Absence of professional guidance in the early planning stages of the project 

Screening determines whether or not a development proposal requires environmental assessment, 
and if so, what type and level of assessment is appropriate. In the theory of environmental 
assessment two types of Screening are distinguished: 

1. Mandatory Screening: administered by the environmental authority, or an institution with 
vested powers, authorised to instruct that a screening process be undertaken. 

2. Pre-application Screening: undertaken outside of the legislated process on the initiative of the 
development proponent, with the aim of identifying key environmental issues and obtaining 
guidance on how to avoid and/or mitigate potentially significant impacts, early in the planning 
process. 

The existing EIA process encourages early engagement with EAPs in anticipation of an application 
and either a Basic or Full Environmental Assessment for a listed activity. The proposed Flexi-EIA 



11 
 

system circumvents the need for an EAP in the early pre-application consultation phase by allowing 
the developer to submit an application directly to the CA. According to the content of the slide 
presentation shared by the Department, the following information should be included in the 
application: 

• A project description, including associated infrastructure. 
• A description of the receiving environment where the development will be situated, including 

the relevant screening tool information and EMF information where relevant. 
• A request for a pre-application meeting, which the CA can choose to accept or decline. 

At this point in the process the CA makes the decision, based on the above information, whether or 
not an environmental assessment is required. If not, then a “Statement of Insignificant Impact” is 
issued constituting an “early exit” option.  According to information presented to stakeholders at the 
consultation session “this is the key stage where the applicability of other instruments will be 
highlighted that negate the need to move to the screening phase (i.e. the EIA Regs do not apply)”. In 
the Table on slide 23, and on other charts in the presentation, reference is made the “Statement of 
Insignificant Impact” as being provided by applicant and constituting a “reasoned opinion, based on 
existing information that there are no significant impacts that require assessment”.  We caution that 
this could be construed as inappropriate designation of powers to the applicant (private developers 
in most cases) and a neglect of custodianship responsibility for trust resources on the part of the 
Department. 

Our concerns relating to this approach include the following: 

• There is less opportunity and likelihood that the applicant will be advised by an EAP and/or 
specialist on how plan or design the development according to the mitigation hierarchy (i.e. how 
to prioritise avoiding impacts, and thereafter considering mitigating and management 
techniques). A valuable opportunity may, therefore, be missed to alleviate or reduce the 
potential impacts of a development prior to the application being submitted.  
 

• Linked to the above concern is how consideration of alternatives will be incorporated at the 
Screening stage in the flexi-EIA system. Whilst this is often a dealt with poorly under the current 
regime,  weighing up of opportunity costs and the relative benefit of development in relation to 
other land uses, or protection of land, remains an important component of an environmental 
assessment process. A developer will not be prone to present information to the Department  
that points to their proposal as less appropriate or more environmentally harmful than another 
type of land use.  
 

• Undoubtedly, most developers will try to avoid the time and cost associated with doing an EIA 
and will, therefore, describe their project and the receiving environment in a manner which 
amplifies the benefits and understates, or downplays, the potential negative environmental 
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effects. In reality the competent authorities will be faced with a myriad of “project motivations” 
which will significantly test their ability to apply discretion. Amplification of socio-economic 
benefits is an existing problem under the current system, particularly in the need and desirability 
component of environmental assessment. 

 
• Linked to the above issue is the fact that anticipated socio-economic benefits often cannot be 

verified in the same way as the biophysical sensitivity of a site can be. Consequently if a CA is 
convinced that promises of jobs, community upliftment, stimulation of local economies etc., 
outweighs potentially negative impacts, there are no checks and balances such as might 
ordinarily be provided during the public participation process. There is a significant risk, 
therefore, that projects will qualify for the “early exit” route based on false promises of 
economic and social benefits on the part of the developer that do not come to fruition. 

 
• The discretion of the CA must be guided by: 

- legal principles and obligations at international and national level (especially section 2 of 
NEMA) 

- skills, qualifications and experience 
- relevant data and information systems covering social, economic and biophysical criteria in 

order to meet the third constitutional requirement for ensuring that development is 
sustainable. 

Acquisijon of informajon by the CA should involve desktop research, site inspecjons and 
engagement with experts. How this is achieved is the subject of a separate comment (see 
below). 

 
• There is currently a lack of clarity as to how the roles of the provincial and national CAs will be 

distinguished and if there would be an option for applications to be “escalated” to a national 
level for more detailed scrutiny if there is uncertainty about whether or not an EIA applies. Given 
prior comments about the Screening process meeting the criteria for administrative decision-
making, it would be advisable to include an escalation option to enhance the validity of 
screening decision making process. This adjudication role could also be performed by an 
appointed expert individual or panel of experts. 
 

• The allocation of responsibility for Screening decisions on a largely discretionary basis will place 
a significant burden of time, cost and need for skills development in both the provincial and 
national departments. Whilst the need for capacity building and training has been 
acknowledged, there is still a significant likelihood that tight timescales and the sheer number of 
applications will mean that officials will be under significant pressure, with the concomitant risk 
that decisions may be rushed, and poorly supported by evidence and expert input. 
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3.3.3 Access to decision making tools, advice and support 

The meaning of discretion includes “the freedom and authority to decide what should be done in a 
particular situation” (Oxford Learner’s Dictionary) and “the use of careful judgment in making 
responsible decisions” (Merriam-Webster Dictionary). All stakeholders would no doubt agree that 
the CA’s application of discretion at the Screening stage must be guided to protect against the abuse 
of discretionary power (in respect of the first definition), and to ensure that decisions are 
responsible (in respect of the second definition). As indicated above, the CA must have access to 
relevant information that can be acquired either experientially, or via theory and desktop research: 

• Experiential knowledge is derived through site inspections and through direct engagements with 
experts. Even when going to a site, expert input may be required to ensure the CA knows what 
to look for and how sensitive or threatened the resources (including cryptic species and habitats) 
might be. Given this imperative, the indication at the stakeholder consultation meeting, that the 
Department would be making the screening decision independently, is very concerning. We 
believe it is absolutely critical for the CAs to have access to, and engage with, experts in order 
make a rational decision at the screening stage. In addition to qualified academics and 
researchers, specialised knowledge sits within institutions and agencies (including SANI, NHRA, 
SANParks, CSIR, provincial conservation authorities) and certain NGOs who are repositories for, 
and guardians of, information about particular habitats, species or other landscape attributes. 
BirdLife South Africa, as an example, holds and manages access to all the data generated by the 
South African Bird Atlas Project (SABAP), a citizen science project which has generated more the 
17 million records of birds and where they occur. We also hold and manage the bird fatality data 
for South Africa’s wind farms, which is vital for the identification of areas where turbines pose a 
risk to endangered species. The latest MOU between BirdLife South Africa and the DFFE has 
been signed in May 2026 and includes arrangement for BirdLife South Africa to support the 
authorities with provision of data to aid decision making.  There are other credible and 
moderate NGOs and CBOs that are important sources of information and guidance. These 
organisations should be regarded as aides to decision-making, rather than avoided out of fear 
that they will be obstructionist.  
 

• Desktop knowledge can be derived from GIS maps, databases and reports produced by 
disciplinary specialists. The mandatory Screening Tool is one such resource that aims to collate 
information from various sources. However, the Screening Tool has flaws, including the fact that 
it does not cover the marine environment and is may also not be comprehensive enough to 
stand without ground-truthing.  Furthermore, the species layers (including the plant and animal 
themes) in the Screening Tool were developed to identify areas where threatened species are 
most likely to occur, without the intention that these be used as a decision making tool.  There 
are other resources that ought to be used to cross check the Screening Tool outputs and to 
further aid decision making at the Screening stage. Without evidence that a CA has accessed and 
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applied best available scientific and social information, Screening decisions will not stand 
scrutiny when it comes to the requirements for such decisions to be lawful, reasonable and 
procedurally fair.  

Our recommendation in respect of the above, is that competent authorities are provided with clear 
guidance about when site visits should be undertaken, and when additional information must be 
sought. Furthermore, they need access to a list of authenticated experts, databases, institutions and 
organisations that can be consulted about uncertainties and gaps in information, and who can also 
verify the truthfulness of claims presented in the applications. 
 
3.4 Public participation process 

It is appreciated that the public consultajon component of the EIA can be long, complex, expensive, 
and occasionally undermined by self-interest and NIMBYism. It is also important that the design and 
extent of public parjcipajon programmes be adapted to suit different projects and geographic 
localijes. Under the current system, public parjcipajon tends to be indiscriminate and roujne 
rather than nuanced and tailored. This is unfair on individual stakeholders and community members, 
and also increases the burden on NGOs and insjtujons whose “approval” is oken sought by EAPs to 
add legijmacy to the process, even when the project has liCle bearing or relevance to the role or 
mandate of the targeted organisajon.   

BirdLife South Africa, therefore, welcomes the law reform process as providing an opportunity to 
reflect on and hone public parjcipajon requirements. However, we are concerned by statement in 
the presentajon delivered at the consultajon session that the extent of public parjcipajon “must 
be determined, based on the extent of the impact”. We believe this is an over-simplificajon 
parjcularly if this means the geographic extent of the impact, as implied in the example of the resort 
units in par. 8.6. of the discussion paper. The assumpjon is that a party is only interested in, or 
affected by, the impact if they live in or near the project area of influence. Crijcally, resources 
including water and biodiversity, fall under the public trust doctrine meaning that they ought to be 
held in trust for the perpetual benefit, use, and enjoyment of the current and future generajons. In 
some cases this obligajon may extend even beyond najonal boundaries, for example, in the case of 
migratory species. We do not recommend that every South African be consulted for every project, 
but careful considerajon must be given to the complexity of a project, the nature of resources that 
may be affected, established principles of transparency and fairness, and the objecjves of 
consultajon in order to gauge the extent thereof. Consequently, we suggest a more nuanced 
approach rather than a blanket requirement that public parjcipajon should be constrained by the 
geographic extent of the impact. 

Linked to above is the need to ensure that the comments provided during the Public Parjcipajon 
Process help to improve the assessment. The experjse and informajon held by NGOs and other 
organisajons need to be bought to bear if a proposal potenjally affects vulnerable species, habitats, 
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heritage resources, etc. Whilst some NGOs are concerned with specific areas, others (e.g. WWF-SA, 
the Endangered Wildlife Trust, BirdLife South Africa) operate throughout the country, and are also 
internajonally affiliated. 

The proposed Flexi-EIA process indicates that the CA will make the final determinajon on the level of 
public parjcipajon, and that the Public Parjcipajon Guidelines will be reviewed to reflect recent 
court cases and judgements. The discussion document also recommends that a guideline be 
developed that will provide applicants/EAPs with guidance on public parjcipajon for the different 
assessment routes. BirdLife South Africa generally agrees with these proposals. However, we 
recommend that some flexibility is allowed for in the 30-day jmeframe for more complex proposals 
and the guideline applies equally to the CAs who have final oversight over the plan for public 
parjcipajon. The guideline should be draked with due deference to the principles and procedures 
developed by the Internajonal Associajon for Public Parjcipajon (IAP2), the recommendajons 
under Building Plauorm 8 in the EIAMS, and relevant internajonal standards including Free Prior and 
Informed Consent (FPIC), mindful that the FPIC requirement is applicable only to indigenous 
stakeholders. 
 
3.5 Alternative instruments and parallel regulatory regimes 

It is appreciated that alternajve instruments, including norms and standards, can be a subsjtute for 
the EIA and that such instruments are expressly catered for in secjon 24(2) of NEMA. However, the 
efficacy and performance of these instruments should be reviewed before being adopted under the 
proposed flexi-EIA process. The appeal decision against Stellar Energy Solujons (ref. LSA 257961) 
issued by Minister Aucamp on 9 December 2025, highlighted and confirmed exploitable loopholes in 
the Solar Norm with implicajons for the objecjves of this instrument, parjcularly when coupled 
with a lack of integrity on the part of applicants and their consultants. Lessons from flawed 
instruments need to be heeded prior to the development of addijonal alternajve instruments, as 
proposed in the discussion document to assist in the screening out of ‘low risk acjvijes’, thereby 
facilitajng the applicajon of the early exit opjon. 

Whilst the reference to alternajve instruments in the documentajon describing the proposed Flexi-
EIA process appears specific to those introduced in terms of secjon 24(2) of NEMA, norms and 
standards also feature in other legislajon. The Najonal Department of Agriculture (NDA) has 
recently gazeCed drak Regulajons under the Preservajon and Development of Agricultural Land Act 
(39 of 2024) (PDALA) that include a list of acjvijes that are not permiCed on certain categories of 
agricultural land, or must be subject to a basic or comprehensive “agro-ecosystem assessment”. It is 
unclear what arrangements are being made for co-operajve governance in this regard and whether 
or not an authorisajon under PDALA can supersede an authorisajon under NEMA and the EIA 
regime. It would appear that the NDA is introducing a parallel regime that mirrors aspects of NEMA 
and the NEM:Protected Areas Act 57 of 2003, without an appreciajon for the fact that agricultural 
land does not fall under the public trust doctrine and can, therefore, not be treated and legislated in 
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the same way as public trust resources. Legislajve developments affecjng the environment appear 
to be pulling in different direcjons and the resultant uncertainty and confusion this will generate 
needs to be anjcipated and forestalled through inter-departmental consultajon and co-operajon. 

Also in respect of parallel regulatory regimes we are concerned about the implicajons of the 
proposed Flexi-EIA system on the One Environmental System. Whilst this concern was acknowledged 
at the stakeholder consultajon session, past efforts at alignment have not been successful. A system 
which places addijonal burden on the officials is going to aggravate delays. We urge the Department 
to give due jme and considerajon to how the purpose of the One Environmental System, that is to 
streamline permivng and authorisajon processes, can be beCer achieved through the legal reform 
process. 
 
3.6 Concentration of power in the DMPR 

Proposed reform of environmental legislajon that does nothing to dilute the concentrajon of power 
in the Department of Minerals and Petroleum Resources (DMPR) is compromised in what it can 
achieve for the environment.  The mandate of the DMPR to promote and regulate minerals and 
mining for transformajon, growth and development, cannot conjnually come at the expense of the 
consjtujonal right of South Africans to an environment that is not harmful to their health and well-
being and to have the environment protected for the benefit of present and future generajons.  
Secjon 53(1) of the MPRDA requiring that anyone intending to use the surface of land in a manner 
contrary to any object of this Act, cannot be allowed to stand in defence of a sector that is now 
contribujng less to South Africa’s GDP than most other economic sectors, including tourism.  

The challenges to implemenjng the proposed flexi-EIA system in the najonal and provincial 
environmental Departments, including the allocajon of considerable discrejonary powers, are 
already significant. It is inconceivable that officials in the DMPR will implement this system with the 
integrity and objecjvity required to protect the environment and communijes from the negajve 
impacts of mining.  Considering that the Minister in the DFFE is currently overburdened by Appeals in 
respect of prospecjng and mining, the introducjon of a more discrejonary system will most 
certainly lead to more Appeals.  Poorly regulated and illegal mining is already causing untold damage 
in many sensijve areas, including strategic water source areas and sensijve coastal environments. 
On the Highveld, the combinajon of mining and combusjon of fossil fuels has already compromised 
the fundamental rights of South Africans, including the youth, to clean air and water as confirmed in 
the Supreme Court ruling in the so-called “Deadly Air” case7.  

We urge the DFFE to aggressively pursue its consjtujonally derived mandate to protect the 
environment for the benefit of current and future generajons, and make a concerted effort as part 

 
7 Minister of Environmental Affairs v Trustees for the Time Being of GroundWork Trust and Others [549/2023] 
[2025] ZASCA 43 (11 April 2025) 
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of the legal reform process to establish unilateral authority over environmental authorisajons in the 
mining sector, under secjon 24 of NEMA. 
 
3.7  Beyond the Screening stage 

The most fundamental difference between the exisjng EIA system and the proposed flexi-EIA is the 
intended repeal of the exisjng Lisjng Nojces which currently perform a Screening funcjon. Whilst 
the replacement of these Nojces with a more flexible and discrejonary approach will likely reduce 
the number of environmental assessment reports, it will not necessarily result in improvements in 
the relevance and quality of reports when an EIA is required. In this regard, we recommend that the 
reform process includes considerajon of changes to the current reporjng templates and guidelines, 
aimed at improving the substanjve content of the reports. In addijon, technologies should be 
deployed to check for copy-and-pasjng of informajon and use of AI to produce text that has not 
been adequately verified. Considerajon should also be given to how the length of reports can be 
reduced by encouraging EAPs to include less generic background informajon and focus more 
aCenjon on the assessment, mijgajon, and monitoring of impacts. We further encourage the DFFE 
to work with the Environmental Assessment Pracjjoners Associajon of South Africa (EAPASA) to 
improve accountability, increase the bar for competence and skills levels, and enforce consequences 
for EAPs who do not meet the technical and ethical standards required for professional qualificajon. 

With regard to the opjons around various post-Screening stage “routes” (Routes 1-4), and 
combinajons thereof, as presented at the stakeholder consultajon session, it seems that these are 
not substanjvely different in terms of the requirements. We recommend that the opjon of 
Screening with 4 routes would be the most explicit and least likely to create confusion. However, we 
urge the Department to dedicate jme to resolving the more fundamental and systemic concerns 
relajng to the proposed Flexi-EIA system before focusing on the detailed procedural elements. Too 
much aCenjon to the laCer distracts from fundamental considerajons: a well administrated system 
is not necessarily an effecjve system.   

4 Summary of recommendations 

 
The following list of recommendajons reflects our concerns and summarises BirdLife South Africa’s 
suggesjons in response to the proposed Flexi-EIA system:  

1. Revisit the need for SEA to cater to sector drive exploitajon of sensijve regions that cross 
municipal boundaries and cannot be not adequately addressed in EMFs. 

2. Linked to the above, we urge that the law reform process encourages the Minister, where 
appropriate, to make use of the strategic powers conferred by secjon 24(2A) of NEMA to 
temporarily/permanently prohibit development in highly sensijve areas or where environmental 
thresholds are either already exceeded or close to being exceeded. 
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3. Consult with mandated insjtujons and industry associajons with to regard mechanisms to fund 
SEAs. 

4. Refer to the EIAMS and the Environmental Right in the Consjtujon for guidance in defining 
inijal triggers for submission of applicajons at the Screening stage. 

5. Include a query in the applicajon template about whether or not the applicant has appointed an 
EAP, or sought expert advice about how to design and plan the development to avoid and 
mijgate impacts at the outset. 

6. Reconsider the current proposal regarding the applicant’s role to submit a “Statement of 
Insignificant Impact” given that this is likely to lack objecjvity, and usurp the role of the 
Department as the competent authority and custodian of environmental resources under the 
public trust doctrine. 

7. Approach considerajon of socio-economic benefits highlighted by developers with 
circumspecjon, and verify as far as possible the applicant’s credibility, and ability to deliver in 
this regard, avoiding the assumpjon that people in need of jobs are indiscriminate about the 
source of employment and what the cost will be to the environment. 

8. Introduce a procedure at the Screening stage whereby provincial authorijes can escalate a 
proposal either to the najonal department or independent adjudicators if there is uncertainty 
about the appropriate way forward. 

9. Prior to introducing a reformed regime, ensure sufficient jme and resources are allocated to 
capacity building and skills development in the Najonal and Provincial Departments to reduce 
the risk of over-burden of work, and consequent rushed decision making.  

10. Ensure that competent authorijes have access to a list of authenjcated experts, databases, 
insjtujons and organisajons (including CBOs and NGOs) that can be consulted about 
uncertainjes and gaps in informajon, and who can also verify the truthfulness of claims 
presented in the applicajons. 

11. Revise the guidance about the public parjcipajon process being based the “extent of the 
impact” where the development may negajvely impact on sensijve species, habitats and other 
resources, the protecjon of which is in the najonal interest. 

12. Consider a more flexible approach for jming around public consultajon for complex proposals. 
13. Undertake inter-departmental discussions to ascertain and address potenjal conflicts and 

overlaps with other regimes and legislajon, including PDALA. 
14. Use the opportunity of legislajve reform to regain control over the environmental impacts of 

mining according the mandated obligajon of the DFFE, by aggressively pursuing the need for the 
Department to have oversight and competence in respect of prospecjng and mining applicajons 
in terms of NEMA. 

15. Reconfigure reporjng templates and engage with EAPASA and other advisors regarding how the 
substanjve content of reports can be improved, and the amount of informajon provided 
reduced to focus on the relevant issues. 

16. Introduce tools to screen reports for plagiarism, copy-and-paste and over-use of AI generated 
content. 
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5 Conclusion 

BirdLife South Africa supports the environmental law reform process and shares many of the 
concerns and frustrations that the Department has highlighted in respect of the current EIA regime. 
However, as indicated in our comments on the proposed Flexi-EIA system, we are concerned that 
the reformed system will not adequately address the problems associated with the current system. 
In addition, some of the benefits of a rigorous approach, particularly in respect of accountability, 
may be sacrificed. The Department is urged to consider the impact that the proposed Flexi-EIA 
system will have on provincial and national departmental resources and whether the ambitions of 
the system can be achieved under existing capacity constraints. We further stress that unguided 
application of discretion on the part of officials tasked with screening EIAs, without the benefit of 
expert support and advice, poses a serious risk to the integrity and legitimacy of the environmental 
assessment process. 

 

Submi@ed on behalf of BirdLife South Africa by: 

 

 
 
 
 

Dr Kirsten Day      Dr Hanneline Smit-Robinson   
Policy and Advocacy Programme Manager  Head of Conservajon   
BirdLife South Africa     BirdLife South Africa   
 

 

 

 


