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Dr Kirsten Day(Policy 
and Advocacy 
Programme Manager, 
BirdLife South Africa 

General Comment In general, BirdLife South Africa welcomes the revision of the National Environmental Management: Biodiversity Act (10 of 2004) (NEM:BA). 
Since the original publication of this Specific Environmental Management Act (SEMA), we have not seen sufficient progress towards protecting 
biodiversity and associated ecological services. The negative effects of land transformation, harmful (and often illegal) expansion of resource 
extractive activities without proper oversight, inhumane treatment and trade in wild animals and inequitable harvesting of indigenous biological 
resources are some of the threats to South Africa’s biodiversity that need to be addressed in the legislation. 
In this regard, we welcome the fact the NEM:BA Bill has been preceded by the publication of the White Paper on Conservation and  Sustainable 
Use of Biodiversity (14 June 2023). The White Paper identifies several important challenges that revised legislation should seek to address, 
including: 
• Fragmented conservation responsibilities and duplication of efforts in the sector; 
• Underfunded conservation mandates that limit effective conservation and sustainable use; 
• Lack of transformation in the sector whereby much of the population are disadvantaged and disenfranchised from contributing to 

conservation and sustainable use; 
• Inadequate address of the global challenges of biodiversity loss, land degradation, and climate change in the context of sustainable 

development; 
• Proliferation of biodiversity and conservation legislation, uneven governance, limited capacity and declining allocation of resources in the 

management of biodiversity;  
• Inadequate revenue generation efforts; and  
• Practices within the sector that have brought the country into disrepute.  
In assessing the aims and content of the Bill with the above list, it is our view that the Bill does not go far enough to address the significant 
challenges facing biodiversity conservation and (ecologically) sustainable use. The obligation on government in this regard is rooted in section 
24 of the Constitution which is very clear in the onus it places on the State to ensure environmental protection and ecologically sustainable 
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development, which must be achieved by way of laws, regulations and associated enforcement mechanisms. Such must aim to encompass a 
range of responsibilities including equitable and sustainable management of natural water resources; prevention of pollution and combatting 
climate change; protection and conservation our estuaries, oceans and marine resources; conservation, restoration and ecologically sustainable 
use of terrestrial ecosystems; and prevention of the loss of biodiversity. The allocation and distribution of these responsibilities, in terms 
numerous acts, regulations, across departments and agencies, fails to recognise the fundamental inter-dependencies and linkages between 
these components that make up the environment and associated ecological infrastructure. Biodiversity and the maintenance thereof, sits at the 
core of these interdependencies. It is, therefore, imperative that the revised NEM:BA recognises and supports a holistic approach to 
conservation and sustainable use. In this regard, the Bill is piecemeal, narrowly focused on only a few aspects of biodiversity conservation and 
lacking in overarching provisions that promote a co-operative and comprehensive oversight role for government, as custodians of the biological 
resources that are fundamental to supporting human health and well-being. In addition to the recommendations that follow, it is suggested that 
overarching provisions are included, and that these adequately reflect the interlinkages between components of biodiversity, and intersection in 
the legislation and tools aimed at regulating the conservation, maintenance, use and management thereof. Accordingly, section 2(4)(b) of NEMA 
requires that “(e)nvironmental management must be integrated, acknowledging that all elements of the environment are linked and interrelated, 
and it must take into account the effects of decisions on all aspects of the environment and all people in the environment by pursuing the 
selection of the best practicable environmental option”.  

As above General comment In addition to the above, we are concerned that the Bill does not go far enough to engage with and meet South Africa’s international obligations. 
While this imperative is identified in the objectives of the Bill, the bias in this regard is towards trade in species – an important obligation among 
many other international commitments that the Bill is insufficiently specific about.  We suggest that the international agreements, treaties and 
conventions relevant to the management of biodiversity are included in the Act (this can be in an Annex to allow for amendments). 

As above General comment Referring to the challenges identified in the consultative White Paper it is indicated, albeit not explicitly, that concerns were raised regarding poor 
governance and corruption. It is a fact that efforts at conserving both marine and terrestrial ecosystems has long been hampered by the minerals 
and energy’s sector determination to dominate the allocation and use of land and the seabed. Despite the best intentions of the conservation 
orientated legislation and efforts to promote sustainability, such ambitions cannot succeed unless there is redress of the minerals and energy 
legislation. According to Section 53 of the Mineral and Petroleum Resources Development Act (20 of 2002) (MPRDA), any person who intends 
to use the surface of any land in a manner which may be contrary to the objects of the MPRDA or is likely to impede such objects, must apply to 
the Minister for approval in the prescribed manner. As long as overriding clauses such as this exist in competing legislation, we cannot be 
convinced that government is serious in its intentions to conserve biodiversity and promote ecologically sustainable use, particularly when it 
comes to biodiversity planning. The ongoing destruction of the coastline (particularly the West Coast) by heavy minerals and diamond mining, 
the proliferation of coal mining across the Mpumalanga and KZN grasslands in vital catchments and strategic water resource areas, the 
allocation of virtually the entire seabed in South Africa’s territorial waters to mineral and energy concessions, are just some of the manifestations 
of the dominance of vested interests in economic beneficiation, over conservation and ecologically sustainable use. The clauses within the 
MPRDA are at odds with, and undermine the aims of the Bill. and make the intention of section 5 of the Bill in particular, difficult to fulfil. In line 
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with the Co-operative Governance requirements of the Constitution we deem it imperative the MPRDA is amended to remove sections which 
conflict with environmental legislation by prioritising the use of land and the seabed for mineral and petroleum prospecting and extraction. 

As above General comment Given important strides made in relation to incentives, linked to provisions in the Income Tax Act (58 of 1962) and Biodiversity Agreements, it is 
disappointing that the Bill does not include a Chapter on biodiversity conservation incentivisation – inclusive of sections which could cross 
reference existing, and include new types of incentives. The ‘traditional’ command and control approach that is exemplified by the Bill reinforces 
unfortunate and divisive perceptions that conservation and economic growth are opposite rather than complementary objectives for South Africa. 

As above General comment Adequate provision for regulation of estuarine environments (beyond the production of Estuarine Management Plans which are seldom 
enforced) is a long-standing gap in the legislation which the Bill does not address. References to the Ramsar Convention and Ramsar sites, and  
recognition that estuarine environments are biodiversity hotspots, are missing from the Bill. In this regard, we recommend explicit provisions that 
deal with definition and management estuaries be included. This would also be in line with section 2(4)(r) of NEMA which requires that 
“(s)ensitive, vulnerable, highly dynamic or stressed ecosystems, such as coastal shores, estuaries, wetlands, and similar systems require 
specific attention in management and planning procedures, especially where they are subject to significant human resource usage and 
development pressure”.  

As above General comment We urge that all provisions in the Bill be considered in the final amendment in light of the White Paper’s vision for “(a)n inclusive, transformed 
society living in harmony with nature, where biodiversity conservation and sustainable use ensure healthy ecosystems, with improved benefits 
that are fairly and equitably shared for present and future generations”.  

As above Chapter 1: Definitions In order to properly understand the meaning of “threatened” species and ecosystems, this term ought to be explained in the list of definitions. In 
this regard, we recommend reference to the internationally accepted IUCN criteria for the determination of level of threat, particularly in relation 
to species. In this regard, we also suggest that the protection and emergency interventions in included to cater specifically for endangered and 
critically endangered species. 

As above Chapter 1: Definitions We welcome the addition of a definition for “duty of care” and note that this definition embraces the notion of mitigation hierarchy but without 
mention of compensation (offsetting) which is a component of the mitigation hierarchy. In this regard, we think it would be appropriate to include 
a separate definition of the mitigation hierarchy as a principle of environmental management (inclusive of compensation, given that government 
has gazetted the Biodiversity Offset Guideline). The adoption of this principle should be included in the objectives of the Bill. In this regard, we 
would also recommend the formal gazetting of the Mitigation Hierarchy Guideline as a NEMA section 24J Guideline. The Guideline was 
developed in 2022 with support from the Department of Forestry, Fisheries and Environment (DFFE) by specialists from Endangered Wildlife 
Trust, EnviroInsight and BirdLife South Africa, with sponsorship Rand Merchant Bank. The Guideline contains valuable definitions and guidance 
on implementation avoidance, minimization, mitigation, remediation and offsetting measures – all of which are highly relevant to the aims of the 
Bill (see https://h8l0bb.p3cdn1.secureserver.net/wp-content/uploads/2023/03/DRAFT-MITIGATION-HIERARCHY-GUIDELINE-Feb-2023.pdf) 

As above Chapter 1: Definitions The inclusion of a separate list of definitions in section 50 seems unnecessary. Whilst we appreciate that these are relevant to bioprospecting, 
we see no reason why they cannot be included in Chapter 1. 

As above Chapter 1: Definitions The difference between “conservation areas” and “OECMs” is not clear in the list of definitions: both are other to protected areas and managed 
for the purposes of conservation. There is further mention of these, in the same sentence, in section 34 but the meaning is not made clearer. If 
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the difference is related to how they are administered, this must be made explicit. Alternatively, the need to distinguish conservation areas from 
OECMs needs to be re-considered. 

As above Chapter 1: Definitions We acknowledge the inclusion of the definition for “sustainable use” and the need therefore. However, this definition needs to be consistent with 
the interpretation of sustainable use in section 24 of the Constitution. The Environmental Right refers specifically to the need to secure 
ecologically sustainable development and use of natural resources, while promoting justifiable economic and social development. The 
Constitution recognizes and prioritises ecological services in section 24. Through the omission of “ecologically” prior to “sustainable use” in the 
Bill we recognise that there is an implicit link to the objectives of the Biodiversity Economic Strategy. In the content of the latter, we object to the 
term “consumptive use”. The Oxford English Dictionary definition of the word consumptive is “the use of resources in ways that reduce supply”. 
This notion contradicts the environmental right in the Constitution and section 2(4)(a)(v) of NEMA, which requires that that “the use and 
exploitation of non-renewable natural resources is responsible and equitable, and takes into account the consequences of the depletion of the 
resource”. It is also, fundamentally, at odds with the aims and objectives of the Bill. Given that the Biodiversity Economy Strategy is intended to 
fall under the umbrella of the revised NEM:BA, which in turn, must be aligned with the Constitution, the term “consumptive use” must be replaced 
in all instances with “ecologically sustainable use”.  

As above Chapter 1: Definitions We urge that a definition of “animals” in Chapter 1 be included whereby birds are categorised as animals. Alternatively, “and birds” should be 
add to each mention of animals, bearing in mind that poisoning and illegal trade in vultures and parts thereof (as an example) is common 
practice. 

As above Chapter 1: Definitions A definition of Genetically Modified Organisms should be included to support the provisions in Chapter 6. 

As above Chapter 1: Definitions We disagree with the removal of the definition of “restricted activities” and associated provisions that were part of NEM:BA. The inclusion of this 
list created legal certainty regarding certain prohibitions. The removal of this definitions (and associated provisions) leaves a substantive gap 
which now needs to be filled by subordinate legislation. It is suggested that the definition of “restricted activities” (and associated provisions) be 
re-introduced. If deemed necessary, a caveat can be included by which special permission must be obtained for exemption from the related 
prohibitions. 

As above Chapter 1: Objectives of 
the Act (section 2) 

We support the objectives of the Act as listed in section 2. However we would suggest the section 2(g) which refers to “best available science” 
also refers to the precautionary principle, or alternatively, an endorsement of the precautionary principle is listed separately. In this regard, we 
recommend an interpretation of precaution that advocates for protective measures in the absence of complete scientific proof. A more general 
concern related to section 2 relates to how the content of the Bill achieves the objectives. In this regard we suggest that further consideration be 
given to objectives (e), (f), (g – as described above), and (j), regards how these can be expanded upon in subsequent sections of the Bill. 

As above Chapter 2: South 
African National 
Biodiversity Institute 
(SANBI), functions and 
powers 

Whilst we acknowledge the importance of SANBI and recognise that many of the provisions in Chapter 2 are taken directly from the current 
NEM:BA. The proportion dedicated to the constitution and operations of SANBI (approximately 20 pages and 34 sections) amounts to almost 
one quarter of a Bill that is vital in its potential to make a meaningful difference to biodiversity conservation. In this regard, we do not suggest that 
this be excluded but it is concerning that substantive content around regulation of biodiversity is dealt with far more superficially by comparison, 
and largely outsourced to subordinate legislation (see comments below on Chapter 4).   
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As above Chapter 2: State 
Trusteeship of biological 
diversity 

Whilst we endorse the placement of biological diversity with the public trust doctrine, there is a problem with the interpretation of section 24 of 
the Constitution in section 3(1) of the Bill. It is trite that the environmental right is an absolute right and, therefore, must be immediately realised. 
It is, therefore, wrong to mandate that the State “take reasonable steps to achieve the progressive realisation of those rights”. This shortcoming 
is linked to the lack of substantive content in other sections of the Act, particularly in relation to biodiversity planning, and the over-reliance on 
subordinate legislation. 

As above Chapter 3: National 
Botanical Gardens and 
National Zoological 
Gardens 
 

The meaning and difference between a National Botanical Garden and National Zoological gardens are not explicit in either Chapter 1 or 
Chapter 3. There needs to be a clearer distinction and explanation in this regard. It is also of concern that considerable attention is given to the 
governance of Botanical and Zoological gardens, whereas comparatively little attention is given to the governance of other types of Protected 
Environments/OECMs/Conservation Areas. The fact that these gardens fall under the auspices of SANBI does seem to warrant the prevalence 
in the wider context of a Bill which aims to address the wider scope of biodiversity conservation. We suggest that further consideration be given 
to the categorisation of these gardens and whether they should be regulated as Protected Areas in terms of the NEM:Protected Areas Act. At 
minimum there needs to be evidence of how the NEM:BA and NEM:PAA are mutually supportive and re-enforcing. 

As above Chapter 4: Biodiversity 
Planning 

Proactive and comprehensive biodiversity planning is a critical objective of the Act, particularly in the light of South Africa’s international 
obligations stemming from the Convention on Biological Diversity and mitigating climate change. Biodiversity planning also plays a vital role in 
mitigating the dominant reactive response that results in an inordinate number of Environmental Impact Assessments, leading to authorisations 
and decisions that are frequently appealed. Proper enforcement of biodiversity planning, and the outcomes thereof, is also vital regards 
government meeting it constitutional obligations towards ensuring ecologically sustainable development. In this regard, it is concerning that this 
Chapter in the Bill is primarily concerned with outsourcing of critical functions that ought to deployed under parliamentary oversight. By 
comparison to the 20 pages allocated to the operations of SANBI, Biodiversity Planning is covered in three pages with very little foundation 
guidance provided. Furthermore, in several instances, the drafting of regulations is at the discretion of the executive arm of government. 
Consequently, such regulations may never be drafted, enacted or enforced (by either the MEC or the Minister). We strongly recommend that this 
section be revised to include substantive content or, at minimum, foundational guidance for the drafting of the recommended biodiversity 
planning tools. Explicit reference is also required regarding the dual competencies of national and provincial competence in respect of the 
environment with, at minimum, a more comprehensive explanation about the hierarchy of laws and how overlap and surplus effort can be 
avoided. There is also no provision for regular review of the prescribed tools, and adaptive management. It is strongly recommended that 
Chapter 4 be revised. 

As above Chapter 5: Ecosystems 
and species 

It is not clear whether the existing lists of threatened ecosystems and species will be relevant in terms of this Chapter, and the transitional 
provisions do not provide sufficient clarity in this regard either. Our comment in relation to definitions and the need to refer to IUCN criteria in an 
explanation of “threatened” is relevant to this Chapter. 

As above Chapter 6: Alien 
Invasive Species and 
GMOs 

Whilst the content of this chapter is welcome, again substantive inclusions and foundational guidance is lacking. For example, what does it mean 
to conduct a risk assessment, who undertakes the risk assessment, what should their competencies be, and what is the minimum content criteria 
for such an assessment? Given that the publication of regulations in this regard is not mandatory, it is unclear how these questions will be 
timeously answered. This is a significant shortcoming of the Chapter which needs to be addressed through the inclusion of substantive sections. 
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As above Chapter 6: Alien 
Invasive Species and 
GMOs 

In section 47, it is not clear whether the existing list of alien species in terms of the Conservation of Agricultural Resources Act (43 of 1983), 
remains applicable or whether the Minister will draft a new list/s. It is also unclear whether this section refers to plants, animals or both. 

As above Chapter 7: Access to 
indigenous biological 
resources and 
indigenous knowledge, 
bioprospecting and 
benefit sharing 

The inclusion of this Chapter, and alignment to the Nagoya Protocol on Access and Benefit Sharing is welcome. That said, there are numerous 
other international laws and agreements relevant to the provisions of the Bill which are not adequately aligned.  

 


