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1 Introduction

This submission is made by BirdLife South Africa in response to the draft Regulations (GN 7306 in GG
54417 of 27 March 2026) published under the Preservation and Development of Agricultural Land
Act, 2024 (PDALA).

BirdLife South Africa focuses on, and is concerned about, the conservation of the environment
particularly in relation to birds, their habitats and biodiversity more generally. A premise for our
conservation work is that birds are important indicators of healthy and ecologically functional
environments, capable of providing necessary ecosystem services to support communities and the
economy. In this regard the agro-economy, moreso than most other sectors, is highly dependent on
healthy, functional natural resources and ecosystem services. Such services relate to productive
soils, water for irrigation, pollination, photosynthesis, pest control, flood protection etc. Birds in
particular are critical for insect management, scavenging and seed dispersal. Predatory and
insectivorous birds provide biocontrol services in agricultural landscapes, facilitating costs saving and
increased agricultural yields'. Given the synergistic relationship that exists between agricultural, and
avian species and their habitats, regulation that could affect this synergy, either positively or
negatively, is germane to our conservation mandate.

The intention of PDALA (also referred to hereafter as the main Act), is consistent with the intention
of the National Environmental Management Act (107 of 1998) (NEMA), that is to sustain and
enhance human life for the benefit of present and future generations. NEMA is the enabling Act for
section 24 of the Constitution, as well as the framework Act for the Environmental Impact
Assessment (EIA) Regulations and several Specific Environmental Management Acts (SEMAs). It is
appropriately cited in the preamble of the PDALA alongside section 27 of the Constitution, referring
to sufficient food and water.

1 Priya & Singh, Dr & Delu, Vikram & Yodha, Kiran & Dahiya, Tejpal & Kour, Amit & Punia, Nikita. (2022). Role of birds in
agroecosystem: A review on agricultural and economic ornithology. 2300-2314.
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We highlight the important relationship between agriculture, conservation and these two
fundamental rights, as a basis for a concern with the PADALA Regulations, as reflected in our
responses below, that these, in effect, frame farming and environmental protection as competing
rather than compatible land uses. BirdLife South Africa’s practical experience in conservation and
that of many of our partners involved in land-use management, is that agricultural production and
ecological integrity are functionally interdependent. References in both the main Act and
Regulations, to non-agricultural land uses, belies the importance of integrating compatible and
hybrid land uses into the landscape, ensuring robust and resilient patterns of use that support
people, and the economy, whilst preserving the integrity of, and services provided by, natural
environments.

In addition, the Act and Regulations must be interpreted and implemented in a manner consistent
with section 39(2) of the Constitution, which requires legislation to promote the spirit, purport and
objects of the Bill of Rights. This includes ensuring that regulatory limitations imposed under PDALA
remain rational, proportionate, and procedurally fair, particularly where such limitations affect
environmental rights, property rights, and access to livelihoods.

Against this backdrop our comments and suggestions in response to PDALA and the Regulations are
primarily focused on:

e ensuring that the compatibility of conservation and agricultural land uses are recognised in an
integrated system of land-use;

e highlighting the implications of agro-ecosystem classifications and associated permissions;

e pointing to the potential for legislative overreach;

o forewarning of the likely burden for the applicant and the competent authority; and

e avoiding conflict with, and duplication of requirements among parallel regimes

2 Comments and suggestions

Our input is based on a reading of the main Act and the draft Regulations, as well as a presentation
made by Anneliza Collett of the National Department of Agriculture (NDA), on 7 May 2026, to the
National Biodiversity Stewardship Technical Working Group meeting. The Schedules/Annexures to
the Regulations do not appear publicly available, other than the PowerPoint slide “overviews” on the
Department’s website. It remains unclear whether the five sets of Norms and Standards are intended
to be separate Regulations or Schedules annexed to the Regulations currently gazetted for comment.
Pdf versions of these documents were supplied by the NDA on request by The Nature Conservancy,
and shared with other Non-Government Organisations (NGOs), although we believe that it is likely
that many stakeholders have not had sight of these. In relation to the Schedules/Annexures our
comments are primarily directed at the proposed Norms and Standards informing agro-ecosystem
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authorisation requirements for Listed Activities (hereafter referred to as the draft Norms and
Standards for Listed Activities).

The comments and suggestions that follow are arranged under eight headings:

The consultation process

Potential conflict with property rights

Meaning of agricultural land and the use thereof
Concentration of authority in the Department of Agriculture

vk wnN e

Potential impact of the draft Norms and Standards for Listed Activities on individual and
communal livelihoods

Burden of cost and time for the applicants and the competent authority

7. Agricultural productivity and land capability as the dominant decision-making lens

8. Parallel and overlapping regulatory regimes

2.1 The consultation process

BirdLife South Africa is concerned that the consultation process for the draft Regulations in terms of
PDALA, has not met the standard for fairness and inclusivity. There appears to have been very little
sharing of information via legal briefs and newsletters that many NGOs and other stakeholders rely
on. More importantly, the Schedules/Annexures, a reading of which is required to make sense of the
implications of the Regulations, are not available. As indicated above, copies of the Annexures
provided on request from the Department have been circulated among environmental NGOs, but
this falls short of what is expected from meaningful and good faith engagement. Furthermore, the
Schedules provided are confusingly titled (two Annexures As), which makes it unclear what the
status of these documents are in respect of completeness and comprehensiveness.

The proposed blanket impermissibility of mining related activities on all agricultural land, other than
that with low or no potential, in which cases an Agro-ecosystem Authorisation will still be required,
ought to have provoked a response from the Department of Minerals and Petroleum Resource
(DMPR). This would be expected in light of the fact that environmental groups, the Department of
Forestry, Fisheries and Environment (DFFE), and it predecessors by name, have previously engaged
in a long and controversial struggle to achieve an equitable balance between surface rights to
environmental protection and rights for prospecting and mining. Testament to this is the high profile
Maccsands case?: a landmark judgment establishing that a mining right or permit under the mining
legislation does not exempt a mining company from complying with other surface rights legislation,
particularly municipal land use planning and zoning laws. Given that this case went all the way to the
Constitutional Court, and was a catalyst for the One Environmental Management System, it is

2 Maccsand (Pty) Ltd v City of Cape Town and Others [2012] ZACC 7; 2012 (4) SA 181 (CC); 2012 (7) BCLR 690 (CC) (12 April
2012)
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inexplicable that there has been no publicised reaction from the DMPR to Regulations that will have
significant implications for the scope and applicability of the Minerals and Petroleum Resources
Development Act 28 of 2002 (MPRDA). More broadly, the proposed framework risks reintroducing
fragmented parallel authorisation systems of the kind that the One Environmental System was
specifically intended to rationalise. The re-establishment of overlapping and potentially conflicting
approval structures across departments may undermine regulatory coherence and recreate many of
the jurisdictional disputes that historically arose between environmental, mining, and land-use
authorities. Section 53(1) of the MPRDA is particularly pertinent, requiring that anyone intending to
use the surface of land in a manner contrary to any object of the Act or likely to impede such
objects, must apply to the Minister for approval.

It is difficult not to conclude that there has been a deficit in consultation, not only with public
stakeholders, but also with national government departments and agencies with overlapping
mandates. The power struggle that is likely to result from potentially conflicting legislative provisions
is contrary to the requirements for Co-operative Governance in Chapter 3 of the Constitution,
despite reference to this Constitutional requirement in section 7 of the main Act. Relevant
departments and agencies include, among others, the DFFE, the South African Biodiversity Institute
(SANBI), South African National Parks (SANParks) and equivalent provincial conservation agencies,
the DMPR and the Minerals Council, the Environmental Assessment Practitioners Association of
South Africa (EAPASA), the South African Council for Natural Scientific Professions (SACNASP), the
South African National Heritage Resource Agency (SAHRA) and the Ingonyama Trust. Associations
including the International Association of Impact Assessment (lAlAsa), the South African Wind
Energy Association (SAWEA), along with AgriSA and numerous farming related associations, are also
important stakeholders in this process.

Given the incompleteness of the documents provided, missing information and access difficulties, it
recommended that the time period for consultation is extended by further notice in the Gazette. As
indicated above, it is particularly important that relevant departments and agencies are
meaningfully engaged and that the implications of the Acts and its Regulations are understood by all
affected and interested parties.

2.2 Potential conflict with property rights

Whilst we appreciate that it is in the national interest to preserve agricultural land and that there are
pressures on such land, we are concerned that the approach adopted by the NDA in terms of PDALA
and the Regulations, in several respects, mirrors the approach to protecting natural/indigenous
habitats. This approach counteracts reasons why natural habitats and ecosystems need legal
protection. Historically, and currently, the value of ecosystems and the vital services they provide,
has been underestimated, meaning that ecosystem services have been readily exploited for
commercial gain. Related market failures is an established phenomenon whereby businesses benefit
from nature's “free” contributions (like water purification, pollination, or carbon sequestration).
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Strict legislation, which protects natural areas from exploitation, is therefore appropriate and
necessary to conserve natural environments. Consequently, environmental legislation, as uniquely
envisaged and enabled by section 24 of the Constitution, is critical for protection of nature and
species that, in South Africa, have no formal standing under the rule of law.

The principle that environmental protection requires a distinctive form of governance is embedded
in the public trust doctrine. Notably, agricultural land is not covered by this doctrine. Thus, while the
Department has a mandate to ensure agricultural land is utilised optimally for food security (which
to date has been regulated via laws including Conservation of Agriculture Resources Act 43 of 1983,
and the now repealed Subdivision of Agricultural Land Act 70 of 1970), this is not the same as
holding certain tribal lands and common heritage resources (including biodiversity, water and
minerals) in public trust. The attribution of high agricultural potential cannot permit that the owner
or occupier of land be deprived of exclusive title and the rights of use. Whilst agricultural land may
legitimately be regulated in the public interest, limitations imposed on land-use rights must remain
constitutionally proportionate, non-arbitrary, and rationally connected to a legitimate governmental
purpose, as contemplated in section 25 of the Constitution. In this regard, the blanket prohibition of
certain uses, as indicated in the draft Norms and Standards for Listed Activities, may well amount to
regulation that significantly diminishes the value or use of the property. This could be regarded as
undue interference and, therefore, be contrary to South Africa’s property laws.

In this regard, the cumulative effect of extensive prohibitions, restrictive authorisation requirements,
and predetermined exclusionary land-use outcomes may, in certain circumstances, amount to a
deprivation of property rights requiring careful constitutional justification under section 25(1) of the
Constitution. While regulation in the public interest is permissible, the extent and effect of the
restrictions proposed must remain proportionate to the intended purpose and must avoid arbitrary
or irrational outcomes.

Before legislating further, we urge the Department to consider the implications of challenges to
future decisions, based on legislation overreach in the content in the Act itself, as well as the
Regulations.

2.3 Meaning of agricultural land and use thereof

In our introductory comments we highlight the emphasis placed in PDALA and the draft Regulations,
on non-agriculture use. This designation provides the rationale for categorising certain land uses,
including conservation interventions as a change in use away from agriculture. Whilst definitions
provided in the main Act are also relevant to the interpretation of the Regulations, agricultural use is
not defined. Consequently, the meaning of non-agricultural use is also not clear. In this regard, we
suggest a definition of “agricultural use” that aligns to the description of “sustainable agriculture”, as
is defined in section 1 of the main Act and including, inter alia, the following indicators:
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e enhance environmental quality and the natural resource base upon which the agricultural
economy depends;

o make the most efficient use of non-renewable resources and on-farm resources and integrate,
where appropriate, natural biological cycles and controls;

e sustain the viability of a farming unit; and

e enhance the quality of life for farmers and society as a whole.

Accordingly, “agricultural use” ought to be defined so as to include land uses that maintain or
enhance the productive capacity of agricultural land through the preservation of ecological
processes, including sustainable grazing, veld management, biodiversity stewardship, and ecological
restoration, provided such uses do not result in permanent sterilisation of agricultural potential.

In keeping with this definition, activities that maintain, regulate, and improve sustainable agricultural
systems within an agro-ecosystem can be treated as agriculture rather than non-agriculture use. The
definition can also be relied on to determine whether an activity effectively constitutes a land-use
change, by distinguishing between activities that remove land from agricultural production and those
that augment agro-ecosystem functions and long-term agricultural productivity.

Further in this regard, the Regulations should explicitly recognise ecological restoration (included in
the suggested definition) as a legitimate form of agricultural land use where it is directed at
reinstating or improving long-term productivity. Short-term reductions in output are often necessary
and unavoidable to restore degraded systems and should not be interpreted as a departure from
agricultural use.

In addition, where restoration, rehabilitation and reinstatement is required in response to
unforeseen events and natural disasters, the Regulations should also not inhibit provision of, and
access to, alternative income streams and livelihoods for farmers and rural communities, including
agro-tourism and eco-tourism facilities. This issue is addressed in more detail in par. 2.5.

We therefore propose that the Regulations convey that measures undertaken to rehabilitate, restore
and reinstate degraded agricultural land, including the rehabilitation of soil, vegetation, and
hydrological systems, shall be regarded as consistent with agricultural use where such measures
improve long-term productive capacity of the land, and are aligned to sustainable agricultural
practices. In addition, the Regulations should provide for expanded norms and standards
exemptions, general authorisations, or simplified approval pathways for activities that are
demonstrably conservation-compatible and low-risk in relation to agricultural productivity. Such
activities may include biodiversity stewardship agreements, ecological restoration measures,
sustainable grazing systems, and associated infrastructure necessary to support resilient agricultural

landscapes.
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2.4 Concentration of authority in the Department of Agriculture

The PDALA Act and its Regulations cannot, in theory, supersede other operative statutes: these must
remain operative and applied within a framework of cooperative governance. However, PDALA and
the draft Regulations contain several provisions the practical effect of which is to create a system of
concurrent jurisdiction but with functional precedence, by which agricultural considerations
determine outcomes within PDALA processes even where other authorisations, including
environmental approvals, may have been obtained. This authority is indicated in the section 4
principles of the main Act which requires the “all development frameworks and policies must
address the preservation of land with a high agricultural productivity, for agriculture use”.

Furthermore, the Norms and Standards for Listed Activities in the draft Regulations institute a
system whereby the NDA has authority on deciding on and allocating land use. Accordingly, certain
activities, including environmental protection, is either “not permitted” on various categories of
agricultural land, or is subject to authorisation from the relevant National or Provincial Department
of Agriculture, based on consideration of either a Basic or Comprehensive Agro-ecosystem Report.
Whilst there are provisions to Appeal resultant decisions, appeals will be adjudicated by the Minister
of Agriculture or with the aid of a panel set up by the Minister of Agriculture. Consequently, there is
no mechanism for checks and balances, short of taking matters on review to the courts. The
proposed appeal framework also raises concerns regarding institutional impartiality, given that
appeals are ultimately determined within the same executive structure responsible for the original
decision. Whilst provision is made for the appointment of advisory panels, these remain constituted
under the authority of the Minister. The absence of a more independent appeal mechanism may
weaken procedural safeguards and increase the likelihood of judicial review proceedings.

We are very concerned that the arrangements under PDALA, as reflected in the Regulations and
accompanying draft Norms and Standards, may result in disproportionate interference with existing
land-use rights, governance frameworks, and principles of administrative fairness designed to reduce
disparity, and protect those deemed "powerless" against industrial, economic, or systemic forces.
We note, further, that the content of the Regulations and the framework for authorisation is at odds
with the principle of equitability in section 4 of the main Act. This principle indicates that all activities
on agricultural land must be subjected to a fair, equal and just assessment and treatment, and
decisions must take into account the interests and need and values of all interested and affected
parties. It is unclear how a pre-emptive prohibition of activities on private, communally owned or
public land, that one Department deems to be important for its area of jurisdiction, aligns to the
espoused equity principles.

Potential bias and overreach that can result from a concentration of powers has already been
demonstrated in the case of mining (see reference to the Maccssand case above), prior to the
introduction of the One Environmental Management System in 2014. An appreciation for the need
to decentralise power over land-use and promote co-operative governance prompted the current
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legal framework in which appeals against prospecting and mining application are sent to the
Minister of Forestry Fisheries and Environment for adjudication.

We recommend a cautionary approach when it comes to considerations of power and functional
precedence, particularly since agricultural land does not share the same attributes as resources
governed under the public trust doctrine. As demonstrated by the EIA Regulations, worthwhile
principles and guiding instruments can easily be superseded or even undermined by a blunt
regulatory approach that lacks the flexibility and nuance to cater to uniqueness, unpredictability,
and variable circumstances.

2.5 Potential impacts of the draft Norms and Standards for Listed Activities on individual and
communal livelihoods

The draft Norms and Standards for Listed Activities in the Regulations has significant implications. As
discussed above, the Schedule, read with the regulatory provisions and relevant sections of the main
Act, ensure that considerable powers are allocated to the NDA, with agricultural classification
submitted as the primary determinant of regulatory outcomes for the use of land. As indicated in the
Norms and Standards, where land is classified as having agricultural potential, proposals that restrict
or remove agricultural use, including conservation interventions, will either be impermissible, or face
significant scrutiny and potential refusal.

In principle we endorse the intention that applications for incompatible or potentially destructive
and polluting land uses (such as coal mining), on land with agricultural potential should not be
allowed in the public interest. However, also listed are activities relevant to practices, infrastructure,
and interventions required for a productive, sustainable, and resilient farming system, such as hay
barns, feedlots, silos, dams etc. In addition, numerous other land uses are included that may not be
integral to, but are certainly compatible with agriculture. These are either being disallowed, or
subject to a rigorous authorisation process, which will be costly and time consuming (see further
discussion of this aspect below). Examples include environmental conservation protection measures,
guest houses, resorts, hiking trails, camp sites, 4x4 trails, farmstalls and markets, farm schools,
servitudes, carbon trading projects and all types of renewable energy facilities. Consequently, the
enactment of the Regulations in the current form is likely to have implications for farming efficiency
and sustainability, provisioning for rural communities, and access to alternative or dual income
streams

The devastating effect on agricultural land of the recent floods in the Western and Southern Cape
demonstrates how readily hundreds of hectares of agriculture land can be taken out of production,
with considerable and immediate direct and indirect consequences. The manifestation of climate
change in extreme weather events, droughts and floods, as well as diseases and plagues can, in a
short space of time, significantly reduce or eliminate a parcel of land’s agriculture potential. It is
unclear how such circumstances will be catered to, particularly in view of the fact that affected
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landowners and rural inhabitants may be in urgent need of alternative livelihoods, as well as way to
build resilience in the landscape. Renewable energy is also vital to addressing climate change.
Climate resilience within agricultural landscapes is itself dependent on ecological heterogeneity;,
intact ecosystem services, and diversified land-use systems. Conservation-compatible land uses,
ecological restoration, stewardship programmes, and appropriately scaled renewable energy
infrastructure may therefore contribute directly to long-term agricultural resilience and food security
objectives, rather than undermining them. It is consequently, concerning that the Regulations
propose a blanket prohibition on renewable energy projects, of any form or scale (including wind,
solar, biomass, hydro or BESS) on high potential agricultural land, as per the draft Norms and
Standards for Listed Activities.

Two aspects of the empowering provisions for the Regulations in the main Act are relevant to the
above concerns, and ought to be reconsidered in light of the potential impact of the regulatory
requirements:

Firstly, the legislation is anticipatory, which means that land may be classified as high potential, and
therefore be subject to controls and exclusions, even where it is not currently utilised for intensive
agriculture nor is there any intention to do so. This has the effect of sterilising land that could be
used and/or enhanced for beneficial purposes. Stewardship agreements, including Other Effective
Areas-Based Conservation Measures (OECMs), allow for medium or long-term retention and
management of land that may otherwise become degraded through neglect (including post-events
that destroy/reduce agricultural potential) or by alien infestation, poaching, land incursions and so
forth.

Secondly, and related to the former concern, in terms of section 11 of PDALA, the bar for declaration
of an agricultural area as protected is not particularly high: declarations may include land with
agricultural capability or agricultural potential ratings above moderate, unique agricultural land and
irrigated agricultural land. Consequently, and as indicated in the draft maps, a considerable extent of
countryside may, at the discretion of one Department, be declared unsuitable for uses other than
agriculture.

When an agricultural area is struck by an extreme weather event, natural disaster or disease,
developments that are currently precluded (e.g. 4x4 trails and hiking trails) or controlled (e.g. guest
houses, resorts, conservancies, farmstalls) may provide a lifeline. Similarly environmental
stewardship can be an important means for landowners to build resilience by utilising ecosystem
services provided by natural land including flood barriers, habitat for pollinators and mitigation of
edge effects, whilst also benefiting from tax breaks. There are innumerable examples where
landowners have proactively allocated parts of their holdings for conservation (albeit it with high
agricultural potential) because they recognise the significant benefits of doing so. Provisions in the
Income Tax Act 58 of 1962 incentivise this approach, in the interests of environmental protection
coupled with resilient and sustainable agricultural land management. According to the draft Norms
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and Standards for Listed Activities landowners will now be required to fund, draft, apply (with an
attached fee) and submit a Comprehensive Agro-Ecosystem Report, with no guarantee of
authorisation, prior to declaring a protected area on their property, even when the intention is to
build resilience and improve agricultural productivity.

We suggest that serious consideration be given to ensuring that the Regulations do not limit
opportunities for landowners and users to implement beneficial land management practices,
particularly when such are integral to maintenance, recovery and improvement of the agricultural
potential of land, and for sustaining livelihoods in rural areas.

2.6 Burden of cost and time for Applicants and the Competent Authority

Reference is made in the Regulations and the Norms and Standards for Listed Activities to the need
for a Basic or Comprehensive Agroecosystem Report, applicable to the majority of activities where
such activities are conditionally permissible. Spatial criteria are applied — either more or less than
1ha or 3ha. The proposed spatial thresholds appear disproportionately low relative to the scale,
impact, and risk profile of many listed activities. The consequence is that even relatively minor or
routine agricultural and land management activities may trigger extensive authorisation
requirements, resulting in regulatory burdens that are unlikely to be proportionate to the potential
impacts being managed. The requirements for resultant application for an agro-ecosystem
authorisation are set down in relevant sections of the main Act and the Regulations. According to
section 20 of PDALA, every agro-ecosystem report (assuming this section covers both the Basic and
Comprehensive Assessment) must include the following:

e Aninvestigation of the potential consequences and impacts of the listed activity and alternatives
to the listed activity on the agro-ecosystem and assessment of the significance of those potential
consequences and impacts, including the option of not performing the activity.

e Aninvestigation of mitigation measures to keep adverse consequences or impacts to a
minimum.

e Reporting on gaps in knowledge regarding the potential consequences and impacts of the listed
activity and alternatives to the listed activity, the adequacy of predictive methods and
underlying assumptions, and uncertainties encountered in compiling the required information.

e Aninvestigation and formulation of arrangements for the monitoring and management of
consequences for and impacts on the agro-ecosystem, and the assessment of the effectiveness
of such arrangements after their implementation.

Regulation 7 includes a list of 15 requirements in furtherance of the objectives of the main Act, in
addition to the requirements for a public consultation process in Regulation 6. Furthermore,
according to Regulation 21, certain functions for the agro-ecosystem authorisation must be
performed by a professional. These include:
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(a) site sensitivity verification to be undertaken by an environmental assessment practitioner or a
specialist;

(b) the activity impact on agricultural resource by a soil or agricultural scientist;

(c) agricultural agro-ecosysem assessment by a soil or agricultural scientist;

(d) change in productivity for agricultural activities and change in employment figures by an
agricultural economist;

(e) confirmation that all reasonable measures have been considered in the micro-siting of the
proposed development by soil scientist or agricultural specialist.

Accordingly, the applicant would need to cover the fees of at least three professional consultants to
submit the application. The professionals must be registered. The database for Registered Natural
Scientists, under SACNASP, currently lists 333 soil scientists in South Africa, a number of whom may
be non-practising or occupy academic posts. Notably, the proposed activity may cover
developments as simple and necessary for farming as a hay barn, as feedlot, a nursery or solar
installation. The Department will also determine and apply a fee to be paid by the applicant for the
application. If an applicant is unhappy with the outcome of the decision and wishes to appeal the
decision to the Minister, a further fee must be paid, as determined by the Minister. The latter will be
refunded provided the appeal is successful.

The time and cost burden on the landowner (whether it be a private or public company/entity,
individual, community, or a trust) will be excessive. Given the sheer quantity of applications the
system could generate, based on the number of listed activities and spatial thresholds (in many
cases less than 1ha), the relatively small body of professionally registered soil scientist is simply
insufficient to cater to the requirements for professional input. Furthermore, the fees charged for
scarce skills could readily become excessive. Applicants would also be under pressure to source skills
if the applications are found wanting. In terms of Regulation 9, failure on behalf of the applicant to
provide information that may be requested by the competent authority will result in closure of the
application after three months. In such circumstances there is no provision for a refund of the
application fee. Adding to the burden on the applicant is that the agro-ecosystem application does
not substitute for any other permissions that may be required, including the monetary and temporal
costs thereof.

Linked to the time and cost burden that will accrue to the applicant, is the equivalent administration
burden on the Department. The competent authority will need the in-house administrative and
technical skills to process hundreds of applications within prescribed timeframes. This is in addition
to the capacity required to meet other requirements of the legislation including the development of
National Agro-eco Information System and Provincial Agricultural Sector Plans (PAPs) according to
section 5 of the main Act, and Regulation 24. On top of this are the requirements for inspections,
compliance reporting and monitoring under Regulations 14 — 19.
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Overburdensome regulations and under-resourced departments, coupled with skills shortages and
reluctant or recalcitrant applicants, is likely to generate a system that is easily overwhelmed and
becomes unmanageable. In addition to the burden on Department staff and the Minister, the Courts
may also come under additional pressure with an increase in review applications if the Department’s
decision is deemed substantively or procedurally unfair. As intimated in relation to our comments on
the consultation process, meaningful engagement with other Departments and external
stakeholders will help mitigate against this eventuality through sharing of lessons learnt from
existing and intersecting permitting processes.

2.7 Agricultural productivity and land capability as the dominant decision-making lens

The regulatory system as currently structured places agricultural productivity and land capability as
the dominant decision-making lens within PDALA processes. While this is consistent with the
purpose of the Act, it creates a material risk that conservation-compatible land uses may be
mischaracterised as competing with agriculture, rather than forming part of a functional agro-
ecosystem. This risk is exacerbated if the tools to identify land of high agricultural potential are
incomplete or inaccurate.

According to section 16 (4) of the main Act, information and maps must be compiled by the Minister
specifying the attributes of agricultural areas for classification purposes. The intention is to classify
all agricultural land according to defined agro-ecosystems under assigned status categories,
including protected agricultural areas, primary agricultural land, secondary agricultural land, and
constrained areas. These classifications form the structural basis for regulatory decision-making.

We support classification as potentially useful for providing scientific foundational information,
however the application of such a system must remain flexible. Rigid or determinative application, as
reflected in the draft Regulations and Schedules thereto, risks producing outcomes that are not
rationally connected to site-specific conditions. Of particular concern is the reliance on blanket
prohibitions and categorical exclusions based primarily on broad spatial classification. The application
of prohibitions without adequate consideration of site-specific conditions, ecological functionality,
existing land-use practices, or cumulative socio-economic implications, risks producing arbitrary and
irrational outcomes inconsistent with principles of lawful administrative action. Decisions taken
under PDALA and the Regulations remain administrative actions subject to the provisions of the
Promotion of Administrative Justice Act, 2000 (“PAJA”) and must therefore be lawful, reasonable,
procedurally fair, and rationally connected to the information before the decision-maker.

Whilst we acknowledge that the maps still need to be finalised, the drafts that have been presented
raise concerns, firstly about the extent of land that could potentially be excluded from
environmental protection and sterilised for other uses, and second, about the accurate
determinations of land capability and potential. Where the maps have been scrutinised by
colleagues with first-hand knowledge of ground conditions, inaccuracies have been identified, with
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areas designated as low capability supporting highly productive farms, and areas designated as high
capability not being farmed.

Of concern is that existing GIS tools and databases (Cape Farm Mapper, as an example) have already
been developed by the Department, and are used for information purposes by many stakeholders.
Layering databases to reveal where areas with agricultural potential overlap with already designated
Critical Biodiversity Areas (CBAs), Ecological Support Areas (ESAs) and Key Biodiversity Areas (KBAs)
is vital to ensuring equitable and sustainable land use designation and management. Other existing
designations must also be considered including threatened or protected ecosystems (regulated
under NEM:BA), strategic water source areas, as well as networks of sites established under
international instruments such as the Ramsar and UNESCO. It is also not clear how the proposed
agricultural land classification system will align with or be incorporated into the mandatory
Screening Tool which forms part of the environmental regulatory regime.

The Convention of Biological Diversity (CBD) and the linked 30x30 targets are also relevant to the
intentions of the PDALA and the Regulations. In this regard, engagement with the Biodiversity and
Conservation Branch of the DFFE is critical to ensuring that new legislation does not compromise
South Africa’s ability to meet its international obligations. Notably, the 30x30 targets are an
important component of a wider strategy to address climate change, the impacts of which
undoubtedly pose the biggest threat to the agricultural sector.

Unlike PDALA, existing classifications do not form a basis for excluding compatible uses but attract
additional scrutiny from the authorities when making important decisions under other legislation
including NEMA, SPLUMA, NEM:PAA, NEM:BA and the National Water Act. We urge the Department
to consider how the objects of PDALA can be achieved and the requirements regulated in a manner
that aligns with existing land use systems, and that allows for nuance and discretion in decision
making.

2.8 Parallel and overlapping regulatory regimes

Legal certainty is a cornerstone of the rule of law. Statutes and supporting regulations need to be
clear, precise, and predictable in their application. The requirement for multiple approvals under
PDALA, environmental legislation and municipal planning frameworks creates a risk of duplication
and inefficiency. In this regard parallel, conflicting and overlapping regulatory requirements should
be avoided through pre-emptive engagement between Departments with convergent or intersecting
mandates.

As has already been pointed out, there is no evidence that the NDA has sought to align the
Regulations with other regulated activity based permitting processes, under NEMA, the Specific
Environmental Management Acts (SEMAs), the MPRDA and the National Water Act. The result will
be a complicated and burdensome system across the Executive. Already Departments appear to be
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pulling in different directions. In this regard, the DFFE are currently consulting on their firm intention
to dismantle the problematic regime of “listed activities” under the EIA Regulations, and is seeking
to adopt a more flexible approach which will entail greater reliance on intergovernmental
consultation and cooperation. Their proposal for a “flexi-EIA” system is also motivated by a need to
alleviate the administrative burden for applicants and department officials. It is important that the
NDA engage with the DFFE about its intentions, to align objectives and consider the implications of
introducing yet more lists of activities, when existing list-based Regulations are deemed problematic
and difficult to enforce. Accordingly, the proposed framework in the draft Regulations needs
refinement, so as to ensure legal coherence, administrative efficiency and practical applicability
within working agricultural and rural landscapes.

3 Recommendations

The following list of recommendations reflects our concerns and summarises our suggestions under
the above comments.

e The consultation period on the Regulations should be extended to allow for meaningful
engagement on the Schedules, Norms and Standards, and associated mapping systems.

¢ Blanket prohibitions linked solely to agricultural classification categories ought to be
reconsidered and replaced with a more flexible, site-specific assessment framework.

e Conservation-compatible land uses, including biodiversity stewardship, ecological restoration,
and sustainable grazing systems, should be expressly recognised as compatible with agricultural
use.

e The interaction between PDALA and other regulatory frameworks, including NEMA, the MPRDA,
SPLUMA, and the National Water Act, must be clarified to avoid duplication and conflicting
decision-making.

e Spatial thresholds triggering authorisation requirements should be revised to ensure
proportionality.

e Greater provision ought to be made for norms and standards exemptions and low-risk general
authorisations.

e The appeal framework should be reconsidered to strengthen institutional independence and
procedural fairness.

e The Regulations ought to be aligned with climate resilience objectives and existing biodiversity
planning frameworks.

e The agro-ecosystem framework should be applied in a manner that supports integrated and
multifunctional landscapes, rather than rigid separation of land uses.
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4 Conclusion

The recognition of the value of high potential agricultural land and improved protection thereof, is
supported in principle. In this regard the classification of agricultural land and drafting of provincial
agricultural sector plans are endorsed as statutory planning instruments that can guide land-use
decision-making by identifying priority agricultural areas, preferred land uses, constraints and
development objectives. It is important that agricultural land be regarded as a strategic national
resource, and that the management thereof is science-based in the context of a planning-led
legislative framework. That said, we do not believe the proposed Regulations reflect this imperative.
Instead the draft Regulations, when read with the empowering provisions in the main Act, reduce
the intentions and principles of the NDA to a blunt legal instrument based on exclusivity and with
potential for exclusion.

As indicated in our comments, a primary concern for BirdLife South Africa’s relates to the
determinative nature of land classification and outcomes reflected in draft Norms and Standards for
Listed Activities and implications for environmental protection, including stewardship and OECMS.
The designation of protected agricultural areas could exclude alternative land uses, despite the
compatibility and value thereof, where agricultural production is the dominant and prioritised land-
use objective. In this regard, conservation and other measures that regulate and/or enhance
processes in support of long-term agricultural productivity, and/or diversify opportunities for rural
dwellers, should not be treated through regulation as a threat to farming and food security.

Furthermore, we submit that the Regulations (and the Act itself) allow for undue concentration of
power over land use that may be challengeable on the basis of legislative overreach, given potential
interference in landowners’ and occupiers’ usufruct and property rights. In this regard, we have
emphasised that agricultural land does not fall under the public trust doctrine and should not be
legislated accordingly.

In light of our concerns, we urge that the consultation period on the Regulations be extended and
that meaningful engagement takes place with all institutional and other stakeholders such that a
more equitable framework can be agreed that will support the intentions of the Act and promote
food security, without compromising benefits of compatible uses. In this regard we recommend that
the agro-ecosystem based approach serve as a framework that supports, guides, and where required
constrains, existing permitting processes.

BirdLife South Africa and the signatories below would be available and willing to engage with the
Department on any of the issues raised in these comments.
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Submitted by:
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Roy Roberston
Grasslands Conservation Project Manager

BirdLife South Africa

Dr Kirsten Day
Policy and Advocacy Programme Manager

BirdLife South Africa
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